D.T.E. 01-20 February 22, 2001

Investigation by the Department of Telecommunications and Energy on its own Motion
into the Appropriate Pricing, based upon Total Element Long-Run Incremental Costs, for
Unbundled Network Elements and Combinations of Unbundled Network Elements, and
the Appropriate Avoided Cost Discount for Verizon New England, Inc. d/b/a Verizon
Massachusetts' Resale Services in the Commonwealth of Massachusetts.

INTERLOCUTORY ORDER ON APPEAL FILED BY
VERIZON NEW ENGLAND, INC. D/B/A VERIZON MASSACHUSETTS
OF HEARING OFFICER'S RULING ON THE PROCEDURAL SCHEDULE

APPEARANCES: Bruce P. Beausejour, Esq.

Barbara Anne Sousa, Esq.

Verizon Massachusetts

185 Franklin Street - Room 1403

Boston, MA 02110

phone: (617) 743-2445/(617) 743-7331

fax: (617) 737-0648

email: Bruce.P.Beausejour@verizon.com; Barbara.A.Sousa@verizon.com
-and-

Barbara Landry, Specialist

Verizon



125 High Street, 11" Floor
Boston, MA 02110
email: barbara.landry@verizon.com

-and-

Robert N. Werlin, Esq.

Keegan, Werlin & Pabian

21 Custom House Street

Boston, MA 02110-3525

phone: (617) 951-1400

fax: (617) 951-1354

e-mail: rwerlin@kwplaw.com

FOR: VERIZON NEW ENGLAND, INC. D/B/A VERIZON MASSACHUSETTS

Intervenor

Thomas Reilly
Attorney General

By: Karlen J. Reed, Assistant Attorney General



200 Portland Street, 4th Floor
Boston, MA 02114

phone: (617) 727-2200 ext. 3436
fax: (617) 727-1047

e-mail: karlen.reed@ago.state.ma.us

Intervenor

Terry Romine

Director of Legal and Regulatory Affairs
Adelphia Business Solutions

One North Main Street

Coudersport, PA 16915

phone: (814) 260-3143

fax: (814) 274-8243

email: terry.romine@adelphiacom.com

Limited Participant

Eric Branfman, Esq.
Kevin Hawley, Esq.
Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W.

Suite 300



Washington, DC 20007

phone: (202) 424-7500

fax: (202) 424-7645

email: kmhawley@swidlaw.com; ejbranfman@swidlaw.com
FOR: Allegiance Telecom of Massachusetts, Inc.

FOR: El Paso Network, LLC

FOR: PaeTec Communications, Inc.

FOR: Network Plus, Inc.

Intervenors

Eric Krathwohl, Esq.

Emmett E. Lyne, Esq.

Rich, May Bilodeau & Flaherty, P.C.
176 Federal Street, 6™ Floor

Boston, MA 02110-2223

phone: (617) 556-3857

fax: (617) 556-3889

email: ekrathwohl@richmaylaw.com
FOR: BrahmaCom, Inc.

FOR: Essential.com, Inc.

FOR: Norfolk County Internet, Inc.
FOR: Servisense, Inc.

FOR: Freedom Ring Communications d/b/a Bayring Communications



FOR: The Association of Communications Enterprises
FOR: XO Massachusetts, Inc.

Intervenors

Robert Aurigema

AT&T Communications, Inc.
32 Avenue of the Americas, Room 2700
New York, NY 10013
phone: (212) 387-5627

-and-

Jay E. Gruber, Esq.

Jeffrey F. Jones, Esq.
Kenneth W. Salinger, Esq.
Palmer & Dodge, LLP

One Beacon Street

Boston, MA 02108-3190
phone: (617) 573-0449

fax: (617) 227-4420

e-mail: jgruber@palmerdodge.com; jjones@palmerdodge.com;
ksalinger@palmerdodge.com

FOR: AT&T Communications Of New England, Inc.

Intervenor



Antony R. Petrilla, Esq.
Regional Counsel

Covad Communications Company
Hamilton Square

600 14" Street, N.W., Suite 750
Washington, DC 20005

phone: (202) 220-0418

fax: (202) 434-8932

email: apetrilla@covad.com
-and-

Alan D. Mandl, Esq.

Mandl & Mandl, LLP

10 Post Office Square - 6™ Floor
Boston, MA 02109

phone: (617) 556-1998



fax: (617) 422-0946

e-mail: amandl@earthlink.net

FOR: Covad Communications Company
Intervenor

Scott Sawyer, Esq.

Vice President-Regulatory Affairs
Conversent Communications of Massachusetts, LLC
222 Richmond Street, Suite 301
Providence, RI1 02903

phone: (401) 490-6377

fax: (401) 272-9751

e-mail: ssawyer@conversent.com

Intervenor

John La Penta, Esq.

Michael Kent, Esq.

FairPoint Communications Solutions Corp.
6324 Fairview Road, 4™ Floor

Charlotte, NC 28210

phone: (704) 414-2500

fax: (704) 414-2505

email: Mkent@fairpoint.com

Intervenor



William D. Durand, Esqg.

Executive Vice President and Chief Counsel

Robert J. Munnelly, Jr., Esq.

Director of Legal and Regulatory Affairs

New England Cable Television Association, Inc.

100 Grandview Road, Suite 310

Braintree, MA 02184

phone: (781) 843-3418

fax: (781) 849-6267

email: wdurand@necta.ipmail.att.net; rmunnelly@necta.ipmail.att.net

Limited Participant

Donald S. Sussman

Vice President of Regulatory Affairs/Vendor Relations
Network Access Solutions Corporation

13650 Dulles Technology Drive

Herndon, VA 20171

phone: (703) 793-5102

fax: (703) 793-5040



email: dsussman@nas-corp.com
-and-

Rodney L. Joyce

Shook, Hardy & Bacon, LLP
Hamilton Square

600 14™ Street, N.W., Suite 800
Washington, DC 20005-2004
phone: (202) 639-5602

fax: (202) 783-4211

e-mail: rjoyce@shb.com

FOR: Network Access Solutions Corp.

Limited Participant

Douglas Denny-Brown, Esg., General Counsel
Yvette Bigelow, Esg., Counsel

RNK Telecom Inc.

333 Elm Street

Dedham, MA 02026

phone: (781) 613-6000

fax: (781) 297-9836

e-mail: dougdb@rnktel.com

Intervenor



Christopher D. Moore, Esq.

Sprint Communications Company L.P.

401 9™ Street, NW, Suite 400

Washington, DC 20004

phone: (202) 585-1938

fax: (202) 585-1894

email: christopher.d.moore@mail.sprint.com

Intervenor

Robert A. Ganton, Esq.
Trail Attorney

Regulatory Law Office
Department of the Army
Litigation Center, Suite 700
901 N. Stuart Street
Arlington, VA 22203-1837
phone: (703) 696-1645

fax: (703) 696-2960



email: robert.ganton@hqda.army.mil
FOR: U.S. Dept. of Defense and all other Federal Executive Agencies

Intervenor

Christopher J. McDonald, Esq.
WorldCom, Inc.

200 Park Avenue, 6" Floor

New York, NY 10166

phone: (212) 519-4164

fax: (212) 519-4569

email: Christopher.McDonald@wcom.com

Intervenor

Peggy Rubino, Regional Vice President
George S. Ford, Senior Economist

Z-Tel Communications, Inc.

601 South Harbour Island Boulevard

Tampa, FL 33602

phone: (813) 233-4628

fax: (813) 233-4620

e-mail: prubino@z-tel.com; gford@z-tel.com

-and-



Jonathan E. Canis, Esq.

Michael B. Hazzard, Esq.

Aspasia A. Paroutsas, Esq.

Kelley Drye & Warren LLP

1200 19" Street, N.W., Fifth Floor

Washington, D.C. 20036

phone: (202) 955-9600

fax: (202) 955-9792

email: jcanis@kelleydrye.com; mhazzard@kelleydrye.com; aparoutsas@kelleydrye.com
FOR: Z-Tel Communications, Inc.

Intervenor

William J. Rooney, Jr. General Counsel
John O. Postl, Assistant General Counsel
Global NAPs, Inc.

89 Access Road, Suite

Norwood, MA 02062

-and-



Cameron F. Kerry, Esq.

Mintz Levin Cohn Ferris Glovsky and Popeo, PC
One Financial Center

Boston, MA 02111

phone: (617) 348-1671

fax: (617) 542-2241

e-mail: cfkerry@mintz.com

FOR: GLOBAL NAPS, INC.

Intervenor



INTERLOCUTORY ORDER ON APPEAL FILED BY

VERIZON NEW ENGLAND, INC. D/B/A VERIZON MASSACHUSETTS

OF HEARING OFFICER'S RULING ON THE PROCEDURAL SCHEDULE

I. INTRODUCTION

On January 12, 2001, the Department of Telecommunications and Energy
("Department™) issued its Vote and Order opening this investigation to review unbundled
network element ("UNE") rates and the avoided cost discount for resale services in the
Commonwealth of Massachusetts (*Vote and Order"). In the Vote and Order, the
Department divided the investigation into two parts to run on parallel tracks: (1) Part A
for the development of new TELRIC-based UNE rates (both recurring and non-
recurring); and (2) Part B for the development of a new avoided cost discount. The
Department further divided Part A into two phases: (1) Phase 1 for consideration of the
appropriate TELRIC model; and (2) Phase Il to review the appropriate inputs to that
model. Furthermore, the Department established a February 12, 2001 deadline for
submission of proposed TELRIC models for calculating UNE rates and proposed avoided
cost studies for calculating the wholesale discount. Finally, the Department scheduled a
procedural conference for February 8, 2001.

On February 8, 2001, the Department held a procedural conference in this docket.‘2 At
the procedural conference, the hearing officer considered the Motion, filed by AT&T
Communications of New England, Inc.'s ("AT&T") on February 6, 2001, to Extend the
Time for Filing Models until March 12, 2001, and Requesting that UNE Cost Models and
Model Inputs be Investigated by the Department in a Unified Proceeding ("Motion™).
During a lengthy off-the-record discussion, Verizon indicated its support for AT&T's
proposal for the Department to consider total element long-run incremental cost
("TELRIC") methodology issues along with input and pricing issues. Thereafter, the
hearing officer granted, in part, and denied, in part, AT&T's Motion by establishing a



procedural schedule that unified the review of the Part A UNE cost model and inputs, and
set an April 12, 2001 deadline in Part A of this investigation for the submission of direct
cases, including cost models, inputs, supporting documentation, direct testimony and
proposed rates. Verizon New England, Inc. d/b/a Verizon Massachusetts (*Verizon™)
filed an Appeal of the Hearing Officer's Ruling on the Part A Procedural Schedule
("Appeal”) on February 15, 2001.2 In support of its Appeal, Verizon attaches the Sworn
Affidavit of Michael J. Anglin, Director of Service Costs for Verizon ("Anglin
Affidavit™). On February 21, 2001, AT&T and WorldCom, Inc. ("WorldCom™) filed
replies Verizon's Appeal. Additionally, attached to WorldCom's reply is the Sworn
Affidavit of Dr. Mark T. Bryant, Executive Staff Member in the Public Policy analysis
Group ("Bryant Affidavit").

I1. VERIZON'S APPEAL

A. Positions of the Parties

1. Verizon

Verizon maintains that the procedural schedule announced by the hearing officer must be
overturned since the procedural ruling is inconsistent with the Department's Vote and
Order, which bifurcated the Department's review of UNE cost models from the model
inputs, and because Verizon is unable to meet the April 12, 2001 deadline set by the
hearing officer for the filing of Verizon's direct case (Appeal at 3). Verizon notes that
during the off-the-record discussion at the procedural conference, it supported AT&T's
proposal for a unified review of UNE cost models and inputs, but explained that it would
not be able to produce its direct case by March 12, 2001, as requested by AT&T, but
would need at least until May 15, 2001%) (id. at 2-3). Verizon argues that it is patently
unfair and unreasonable for the hearing officer to modify the bifurcated approach the
Department adopted in the Vote and Order and then to set a filing date that Verizon
cannot meet (id. at 5).

In the Anglin Affidavit, Mr. Anglin explains that the numerous cost studies that will be
presented by Verizon in this proceeding will be conducted under his direction and
supervision, and that based upon his experience in developing and preparing such cost
studies for Verizon, Mr. Anglin states that it is not possible to conduct and prepare the
results of all the cost studies, testimony and supporting documentation to establish
Verizon's pricing of UNEs by April 12, 2001 (Anglin Affidavit at 1 3-4). Hence, in light
of the magnitude of preparing the UNE filing, Mr. Anglin believes that VVerizon would be
able to make a complete submission by May 15, 2001, or if resources were diverted, by
May 1, 2001 (Anglin Affidavit at  14; Appeal at 6).

2. AT&T
AT&T argues that if Verizon is successful in pushing back the starting date for Part A of

this docket, the rest of the Part A schedule will have to be pushed back by at least the
same amount of time (AT&T Reply at 2). Consequently, AT&T states that if the final



briefing is delayed, the Department will no longer have enough time to issue a decision
and resolve any compliance filing(s) by the end of the year (id.). Furthermore, AT&T
contends that Verizon has not met its burden of proving that it cannot comply with the
April 12, 2001 filing date (id.). Rather, according to AT&T, Verizon conclusively asserts
that compliance is impossible, but then fails to explain why (id.). AT&T maintains that if
Verizon is able, by exerting some effort, to meet a May 1, 2001 deadline, it is not clear
why Verizon could not exert more effort to meet the current April 12 deadline (id.).

Moreover, AT&T claims that there is no evidence that Verizon is creating a new cost
study (AT&T Reply at 2). AT&T states that it appears that Verizon is merely taking its
New York submissions and substituting historic Massachusetts-specific data for the
historic data relied upon in its New York case (id.). AT&T notes that the Anglin
Affidavit describes at great length the work involved in preparing the cost studies for the
first time in the course of the Consolidated Arbitrations, but he makes no representations
that preparation of Verizon's Part A direct case in this proceeding will be any more
complicated than adapting the work Verizon did last year for New York (id. at 2-3).
Accordingly, AT&T urges the Department to maintain the current schedule (id. at 3).

3. WorldCom®™

WorldCom argues that the Anglin Affidavit does not provide any evidence in support of
the conclusory statement that Verizon is incapable of meeting the April 12, 2001 deadline
(WorldCom Reply at 1). Additionally, WorldCom asserts that the Anglin Affidavit fails
to provide the Department with any facts regarding the tasks completed, in progress or
yet to begin in this proceeding, or the resources that are dedicated, or could be dedicated
to completing the tasks in this proceeding (id.). Accordingly, WorldCom states that the
Department has been provided with no evidence in support of an extension beyond the
current April 12, 2001 deadline for the filing of complete direct cases (id.).

In the Bryant Affidavit, Mr. Bryant indicates that, in his experience, the creation of cost
studies to support rates in any particular state or proceeding is not an activity that must be
undertaken from scratch in each instance (Bryant Affidavit at § 7). Mr. Bryant further
states that, although each state and each proceeding presents unique circumstances that
must be taken into account, much of the data used in one state, as well as the techniques
and tools developed to estimate costs in one state or proceeding, are applicable to
operations in another state (id.).

Thus, Mr. Bryant urges the Department not to extend the April 12 deadline (id. at  8).

I11. ANALYSIS AND FINDINGS

To begin, despite our earlier decision in the Vote and Order establishing a bifurcated
review process for Part A of this proceeding, the Department upholds the hearing
officer's decision to unify the Department's review of UNE cost models and inputs into a
single combined proceeding. This approach is supported by the parties as a more
expeditious procedural approach to this investigation, and is also the approach previously




employed by the Department in its prior proceedings establishing the current UNE rates
in the Commonwealth.

Next, the Department grants Verizon's Appeal of that portion of the procedural schedule,
issued on February 8, 2001, establishing an April 12, 2001 filing date for submission of
the direct case. More precisely, the Department hereby modifies the filing deadline for
submission of a party's direct case to May 1, 2001. The direct case shall include the cost
model, model inputs, supporting documentation, direct testimony and proposed rates.

Our decision to modify the filing deadline is based upon the Affidavit of Michael Anglin
that was submitted subsequent to the hearing officer's announcement of the procedural
schedule. The Affidavit illustrates, by past experience, the extent of the work needed for
Verizon to complete the required cost studies and other documentation for submission of
its direct case, and also lists the cost studies for numerous categories of UNEs, as well as
various other network elements, that will be reproduced for this proceeding based on
current costing information, available technologies and the nature of the services offered.
See Anglin Affidavit at 11 4-11. Because of the scope of the task before Verizon, we are
persuaded that additional time beyond April 12, 2001 is necessary for Verizon to submit
a comprehensive direct case. Moreover, even assuming Verizon does in fact utilize its
New York filing and substitute Massachusetts-specific data, this would not diminish the
magnitude of the effort needed to coordinate, validate and finalize the required cost
studies and supporting documentation, to propose Massachusetts-specific rates, and to
prepare pre-filed direct testimony for this proceeding. Indeed, in his Affidavit, Mr. Byant
notes that each state and proceeding presents unique circumstances that must be taken
into account. See Bryant Affidavit at § 7. Lastly, we note that our modification of the
procedural schedule postpones the initial filing date for Part A by only 12 business days,
and we find that completion of our review of any compliance filings in this docket by
year's end is still reasonably possible. Accordingly, we direct the hearing officer to
establish a procedural schedule for Part A of this proceeding based upon a May 1, 2001
deadline for submission of the direct case.

IV. ORDER

Accordingly, after review and consideration, it is

ORDERED: That the Appeal by Verizon New England, Inc. d/b/a Verizon Massachusetts
of the Hearing Officer's Ruling on the Part A Procedural Schedule is hereby granted; and
itis

FURTHER ORDERED: That Verizon New England, Inc. d/b/a Verizon Massachusetts,
and any other party, shall file their direct case in Part A of this proceeding on or before
May 1, 2001.

FURTHER ORDERED: That all parties comply with all other directives contained
herein.




By Order of the Department,

James Connelly, Chairman

W. Robert Keating, Commissioner

Paul B. Vasington, Commissioner

Eugene J. Sullivan, Jr., Commissioner

Deirdre K. Manning, Commissioner

1. At the procedural conference, the petitions to intervene of the following parties were
granted: Verizon New England, Inc. d/b/a VVerizon Massachusetts; Adelphia Business

Solutions; Allegiance Telecom of Massachusetts, Inc.; AT&T Communications of New
England, Inc.; Brahmacom, Inc., Essential.com, Inc., Norfolk County Internet, Inc., and



Servisense, Inc.; Covad Communications Company; Conversent Communications of
Massachusetts, LLC; FairPoint Communications Solutions Corporation; Freedom Ring
Communications d/b/a Bay Ring Communications, the Association of Communications
Enterprises, and XO Massachusestts, Inc.; Global NAPs, Inc.; New England Cable
Television Association, Inc.; Network Access Solutions Corporation; PaeTec
Communications, Inc., EI Paso Networks, LLC, and Network Plus, Inc.; RNK Inc. d/b/a
RNK Telecom; Sprint Communications Company L.P.; United States Department of
Defense and All Other Federal Executive Agencies; WorldCom, Inc.; and Z-Tel
Communications, Inc.

In addition, Allegiance Telecom's Motion of Counsel to Appear Pro Hac Vice was
granted; the motion of AT&T requesting the Department to establish reduced charges for
UNEs that would permit competitive entry, before supporting any revised application by
Verizon under 47 U.S.C. § 271 was denied; and the motion of FairPoint Communications
requesting the Department to establish reduced charges for UNEs as an incentive to
competition in underserved suburban and rural Verizon Massachusetts markets was
denied.

2. Additionally, on February 15, 2001, WorldCom, Inc. submitted a Letter requesting the
Department to expedite the procedural schedule by adopting the switching, transport and
port rates currently being litigated in New York once they are established, and to limit the
present proceeding to the establishment of loop and remaining UNE rates. This
Interlocutory Order does not address WorldCom's request.

3. In its Appeal, Verizon indicates requesting a May 12, 2001 filing date; however, by
Letter dated February 16, 2001, Verizon corrected the date to May 15, 2001.

4. WorldCom's Reply and the Bryant Affidavit also reiterate WorldCom's proposal to
accelerate Part A of this proceeding by adopting certain to-be-established New York
UNE rates. As stated above, we will not address this proposal here.



